The prior civil penalty case initiated by the Kansas
City Regional Solicitor's Office against this same respondent
concerned a citation which was issued because one of its
trucks had an inoperable back-up alarm.  As indicated earlier,
the case was dismissed by Judge Moore on motion by the
solicitor's office on jurisdictional grounds.  The solicitor
withdrew the civil penalty proposal because he made a determination
that at the time that particular citation was issued, Johnson's
Trucking, Inc., was not acting with respect to the mine operator
as an independent contractor within the meaning of section 3(d)
of the Act, and MSHA's Part 45, Independent Contractors
regulations.

The factual background which prompted the prior dismissal
on jurisdictional grounds is not the same as that presented
in the case before me for adjudication.  1 take note of the
fact that in the prior case, the situs of the mining operation,
as well as the mine operator, were both under the enforcement
jurisdiction of MSHA's Kansas City Regional Office.  In
the case before me, the mining operation, as well as the
operator (Turner Brothers) , are not the same, and they are
within the enforcement jurisdiction of MSHA's Dallas Regional
Office.  While I am in sympathy with the respondent's
frustrations and concern over MSHA's apparent inconsistent
jurisdictional positions, I am constrained to adjudicate
the case before me on its particular facts.  MSHA's prior
discretionary decision to withdraw its civil penalty proceeding,
mistaken or not, is not binding on me in the instant case,
nor is it controlling.

I take particular note of the fact that in the prior
case, the attorney who represented the respondent is the same
attorney who now represents him in the case before me.  Under
the circumstances, I believe it is reasonable to assume
that he is aware of the facts which prompted MSHA's motion
for a dismissal of the prior case.  If not, I further believe
that he had a duty in this case to come forward with a full
argument in support of any conclusion that the respondent
is not subject to the Act, or to at least initiate discovery
to ascertain any critical distinctions which he believes
support a conclusion that the respondent is not within the
reach of the Act.

Since this is a civil penalty proceeding, the initial
burden of establishing jurisdiction, as well as the alleged
fact of violation, lies with the petitioner.  While it would
have been better for MSHA' attorney to "lay all the cards
on the table" at the beginning of the hearing, rather than
have me drag it out of him, "card-by-card," he -finally conceded
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